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EXTRACTS 


From judgement dated 29-4-91 of Division Bench Sindh 
High Court in Constitutional Petetion No. D-1 08/1 990 (Miss 
Ferzana Asar Versus N.l.T. & others) 

So far as the letter Annexure *A-1 ' is concerned, it is clearly 
discriminatory to the four schools of Sunnis including Hanafi 
School of thought as it gave the direction to accept the 
declarations filed by the persons belonging to Fiqh-e-Jafria 
and to refer the declaration filed by Hanafi Muslims to 
Central Zakat Administration. What is worse is thai this 
direction appears to have been given to frustrate the 
declarations of sunnis by putting them in cold storage which 
Is clear from the fact that without challenging these 
declarations before Federai Shariat Court, the Respondent 
No. 1 on the authority of letter Annexure *A- 1 has rejected 
the declarations filed by the Petitioner, the ground that she 
is a Hanafi Muslim, vide letter dated 5*9-1989 Annexure *C\ 
Letter Annexure 'A-2'onfy purports to include Shia Ismailia, 
Shia Bohra and Shia Dawoodi Bohra in Fiqh-e-Jafria. 

It is painful to note that on one hand Statutory provision was 
made in Zakat and Ushr Ordinance at the suggestion of an 
august body like Islamic Ideological Council which made 
similar provision for followers of all the recognized schools 
of Muslims forclaiming exemption from charging orcollecting 
the Zakat on compulsory basis, yet on the other hand 
confidential administrative instructions were issued and it 
was so manoeuvred surreptitiously that the declarations 
filed by Shia Muslims Were accepted without any hesitation, 
while similar declarations filed by Hanafi Muslims were 
rejected, which caused unrest and bitterness amongst Sunnis, 
who form more than 90% of the population of the country. 
Such dis-salisfaction was voiced by a number of leading 
papers of the country in the editorials including Daily Jang on 
the manner in which Zakat was being deducted under the 
Ordinance, We are, therefore, of the dear view that this is 
not only against the provisions of Zakat and Ushr Ordinance 
1980, and the Rules framed thereunder, but is also In 
violation of the fundamental rights guaranteed under the 
const it ut io rtwww.muhammadilibrary.com 


IN THE HIGH COURT OF SIKOK AT KARACHI 
CONST. PETITION NO. D-108/1990. 


Miss. Farzana A«ar, 

D/o Mr. Mohammad Asar Husain, 

Muslim, adult, residing 

at 2A3«P/P.E,C.H.S,, 

Karachi -29, 


Petitioner 


Versus 

JL** K/s, National Investment Trust 
#*J through its Managing Director 

as statutory body, under the control 
of Federation of Pakistan having 
its Registered Office at 
National Bank Building, 
X.I* Chundrigar Road, 
Karachi , 

2. M/s. National Bank or Pakistan Ltd. 
through its President 
as statutory body directly 
under the control of Federation 
of. Pakistan and supervising the 
management and policies of 
Respondent No. l as its Managing Trustee 
having its Registered Office at 
National Bank Building, 
!.r« Chundrigar Road, 
Karachi. 

3. Islamic Republic of Pakistan 
through the Secretary 
Ministry of Finance, 
Islamabad. 



Respondents 


PETITIONER UNDER ARTICLE 199 OF THE 
CONSTITUTION OF ISLAMTC REPUBLIC OF PAKISTAN 

The Petitioner abovenamed, most respectfully bec^s to * 
submit as under :- 

E A c 1 5 


1. That the Petitioner purchased from the Respondent 
No. 1, 6720 N.I.T. Units on 23-5-1989 bearing certificates 
No. L-010222, K-085A-7-9, R-063615 and M-021266 which have 
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2, That the Petitioner submitted on 27-6-1989 to the 
Respondent No. 1 Declaration (C2-50) dated 12th June 1989 
duly sworn in the prescribed manner under First Proviso to 
Sub-section (3) of Section (1) of the Zakat and Ushr 
Ordinance 1980 for non-deduction of Zakat coropulsorily on 
the abovesaid N.I.T. Unit holdings of the Petitioner. 
Photostat copy of the same is Annexure "A". 

3. That the abovesaid provision of law reads as under:- 


"Provided that no Zakat or Ushr shall be charged or 
collected on compulsory basis in respect of assets or 
the produce of a person who, (within the period of 
three months) proceeding the Valuation Date (or In 
the case of first Zakat year, three months proceed- 
ings Deduction Date) files with the Deducting Agency, 
it with the Local Committee in the case of Ushr, a 
claration in the prescribed form sworn by him 
fore the Magistrate, an Oath Commissioner, a notary 
ublic or any other person authorised to administer 
oath, in the presence of two witnesses who identify 
him to the effect THAT HE IS A MUSLIM AMD A FOLLOWER 
OF ONE OF THE RECOGNISED FIQHS WHICH HE SHALL SPECIFY 
IN THE DECLARATION AND THAT HIS FAITH AND THE SAID 
FIQH DO NOT OBLIGE HIM TO PAY THE WHOLE OF ANV PART 
OF ZAKAT OR USHR IN THE MANNER LAID DOWN IN THIS 
ORDINANCE . 


4, That the Respondent No. 1 informed the Petitioner 
vide letter No. ISD/ZKT/13 (A) /89 dated 3-7-1989 that as 
the affidavit is not executed before 30 days of valuation 
date as such the holdings of the Petitioner cannot be 
marked as NDZ Account for the year 1989, but will be 
marked as NDZ for the year 1990, Letter in original is 
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5. That later on the Respondent No. 1 changed its mind 
and refused to allow the exemption at all vide its letter 
No. ISD/ZKT/13(4) /89 dated 5-9-19B9 Oil the ground that the 
Petitioner ie the follower of FIQH-E-HANAFI YA . It is 
humbly submitted that the refusal of the Respondent No, l 
clearly amounts to denial to accept the Fiqh-e-Hanaf iya as 
recognized Fiqh of Islam, Letter is attached in original. 

€. Tbat later on the Respondent No* 1 supplied to the 
Petitioner a copy of its Circular dated 24th August 1989 
containing the following statement in Urdu:- 

"The purchasers of Units under Fiqh-e-Jaf ria can get 
exemption from compulsory deduction of Zakat at 
source by submitting prescribed declaration (CZ-5Q) 
upto prescribed period (30 days before the First 
Romzanul Mubarak) in the offices of H.I.T. or 
National Bank of Pakistan (Trustee Department) , Head 
Office, Karachi* 

The circular is attached in original and marked Ann*. "D". 

7. That being aggrieved of and dissatisfied with the 
impugned refusal of the Respondent No. 1 to mark the 
N.i.T. holdings of the Petitioner as NDZ Account which 
amounts to denial of legal right of exemption of the 
Petitioner granted under the law, on illegal, and malafide 
ground that the Muslims following Fiqh-e-Hanaf iya are not 
entitled to avail the exemption apparently due to Fiqh- 
e-Hanaf iya not being considered by the Respondent No, 1 as 
a recognised Island Fiqh, the Petitioner most humbly begs 
to prefer this Petition on, amongst others, the following 
grounds : - www.muhammadilibrary.com 
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1. That Fiqh-e-Hanaf iya is one of the only four recog- 
nited Fiqh-e-Islam, that is to say (1) Fiqh-e-Hanaf iya, 
(2) Fiqh-e-Shaf ia t (3) Fiqh-e -Humbly and f4> Fiqh-e- 
Halakia, and refusal of the Respondent No. 1 to accept 
Fiqh-e-Hanaf iya as recognised Fiqh of Islam is illegal, 
malafi.de and a part of conspiracy against Muslim of 
Pakistan*, * 

2. That the refusal of Respondent No. 1 to allow the 
Petitioner the exemption sanctioned by the law is raala- 
fide, mischievous and illegal and contrary to provisions 
of Zakat and Ushr Ordinance. 

3. That the statement published by the Respondent No. 1 
in the said Circular dated 24-8-1989 is illegal, unautho- 
rized and fraudulent as to the best of Petitioners 
knowledge and belief there is no provision in the law for 
Fiqh-e-Jafria and the vide circulation of this statement 
and refusal of recognize Fiqh-e-Hanaf iya is a suggestion 
to the citizens of Pakistan (purchasers of KIT Units) fill 
in false forms of being followers of Fiqh-e-Jaf r ia to 
avail exemption granted under the law. 

P-R..A 3L. E B 

It is therefore, most humbly prayed that this 
Honourable Court be pleased to admit this Petition and 
after hearing to parties be further pleased to:-* 

1. Declare that Fiqh-e-Hanaf iya is" one of the only 
Four recognized Fiqh-e-Islam and its followers are not 
debarred from the exemption allowed under First Proviso to 
Sub-Section (3) of Section (l) of Zakat and Ushr Ordinance 
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2. Declare that in the Zekat end Ushr Ordinance 1980 
there has not been granted any specific exemption to the 
followers of the alleged Fiqh-e-Jaf ria and the statement 
of Raapondent No. X contained in the said circular is 
unauthorised and misguiding. 

3, Issue Writ of command directing the Respondents, 
jointly and severally, to accept tha declaration of the 
Pat it loner and mark her holding of N.I.T. Units as 
Hon-Deduction Zakat Account. 

Issue Writ of command directing the Respondent to 
withdraw the said statement by intimation of all the 
Registered purchasers of N.I.T. Units. 

5. Grant any other or further relief or reliefs which 
this Honourable Court may deem fit or proper in the 
circumstances of the case. 


DOCUMENTS FILED: - 
Anneature "A" 
Annexure "B" 

Annexure "C" 

Annexure "D" 


PETITIONER 


Photostat copy of declaration. 

Letter of Respondent Wo. 1 dated 
3-7-1989 in original. 

Letter of Respondent No. 1 dated 
5-9-1989 in original. 

Circular dated 24-B-1989 issued by 
the Respondent Ho. 1 in original. 


ADDRESS OF PARTIES FOR SERVICE; - 

Same as given above in the title. 

ADDRESS Of .PETITIONER'S COUNSEL: - 

Mr. Mohammad Asar Husain, Advocate, 
3-P # Block-2, P.E.C.U.S,, 
Karachi-29. 
Phone Wo. 4551916. 
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IN THE HIGH COURT OF SIKDH AT KARACHI 
CONST. PETITION NO, D-1C8/1990 

KISS. FARZANA ASAR ...... PETITIONER 

VERSUS 

N.I . TRUST £ OTHERS RESPONDENTS 

SUBMISSIO NS OF COUNSEL FOR PETITIONER 

The humble counsel for the Petitioner, most 
respectfully begs to submit, references from authentic 
books of Fiqh-e-Hanaf iya and from Asool-e-Kaf i, the 
authentic Book of Hadith of Fiqh-e-Jaf ria, in support of 
the claim of Petitioner that: 

1. (A) The Government of Pakistan Is not empowered and 
has no authority to declare or decide as to what are 
the recognized Fiqah of Islam, for the purposes of 
. Zakat and Ushr Ordinance 1980. This is the function 
of Ulema-e-Ummat-e-KuBlima or on the other hand in 
Pakistan The Federal Shariat Court, and as such the 
declaration of Pakistan Government, that Fiqh-e- 
Jafria is a recognized Fiqah of Islam and that for 
the purposes of exemption from compulsory deduction 
of Zakat at Source,' Ismailis, Shia Bohras and Shia 
Dawoodi Bohras are also included in Fiqh-e-Jaf ria, is 
illegal, without jurisdiction, as so-called Fiqh-e- 
Jafria is not any recognized Fiqah-e-Islanu The 
recognized by the Islamic world are only four Fiqahs, 
namely Hanafi, SK-faai, Malaki and Humbli. 

{ B) Fiqah is a technical word of islamic Jurispru- 
dence having a significant meaning attached to it. 
Fiqah is systematic and codified sub-legislation of 
Islamic laws, within the frame work of Quraan-e-Pak 
and in consonance with the varbB^ and practical 
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Quraan-e-PaX, by Allah Taala, c,iven to Ummat by 
Moharamad-e-Mustaf a , Sallal-laho-alaihe-wasallanu Any 
legislation, by any parson, bOWsver high ho may be 
claimed to bo, will not bo Islamic, if is against 
Quraan or Sunnah or not In conformity therewith. As 
such if any body claims to be follower of any 
•Fiqah-e-Hanooman' based on Gita and Rama in, will not 
be Island Fiqah. Or similarly if any body claiming 
to be followfiy of any *Fiqah-e-Moosavi • or 'Fiqah-e- 
Isavi', based on injunction* prescribed in Torait or 
Injeel, will not be a Fiqah of Islam, though the 
injunctions contained in Torait and Injeel are 
mandates of Allah-Taala, but abrogated, (Mansookh) . 

(C) First of all the word 1 Fiqh-e-Jaf ria' is itself 
misguiding. It creates an impression as if some 
ccdified sub-legislation was made by Hazrat Jafar 
Razi-allah-o-taala Anno. It is a historical fact 
that he did not made any codified sub- legislation. 
The entire Fiqh-e-Jaf ria centre rounds the workoP 

3l person named Shaikh Mohammad-bin Yaqoob Al-kulaini, 

who was born 350 Hijri while Hazrat Jafar Rahroatul- 

lleho Alaih died in 14 S Hijri. This book according 

to followers of Fiqh-e-Jafria is the foremost book of 

Ahadih* Pages of Huqadama of Asool-e-Kafi {Page 10) 

printed in Karachi by Shamira Book Depot, and Pesh 

Lafz (Page 4) of same book published earlier in 

Rlsala Noor and then in book form, in which the name 

of compiler has been given as Shaikh Abu Jafar 

ft 

Mohammad Bin Yaqoob Kulaini Arras i . This v the real 
basis of Fiqh-e-Jafri. 

(D) According to contents of these pages Hadih is 
the sayings of fourteen innocents (Chaharda Maasoo- 
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Ummat unless a living person who is innocent (Masoom) 
is present in every age- While according to well 
settled principles of Islam, Rasoolullah, was the 
only and last interpreter of Quraan-e-Pak, because 
whatever he said was under direct guidance of 
Allah-Taala and nothing was said by him about Islam 
from his own wish, whim, fancy or desire. Similarly 
the technical word 'Hadis 1 is used exclusively to the 
saying (Qaool) of Mohammad-e -Mustafa Sallal-laho- 
alaihe-wasallam, and nobody else. In Asool-e-Kafi 
every so called Hadih has been given the caption of 
■Asool* and it contains the sayings (Qaool) of 
Nabi-e-Karim Sallal-laho-alaihe-wasallam as well as 
of others, even 'Luqman 1 (Page 37) and even without 
narrator (Ravi), It is not clear whether 'Luqman' 
was also one of the fourteen innocents or not. The 
Shia Isna-ashari attached this peculiarity of a Nabi 
(messenger of God) only with fourteen Imams, while 
Ismail ies extended the theory of Imamat to Hazir Imam 
of every age and even to day. Thus the; very philo- 
sophy of Fiqh-e-Jafria contradicts itself. Because 
according to contents of Asool-e-Kaf i, Imam is equal 
to a Rasool in knowledge (Ilm), divine revelations, 
direct to him through Angles (Farishtas) and indirect- 
ly through Rasool-ullah Sallal-laho-alaihe-wasallam, 
them Hazrat Ali, and then stage by stage through 
senior Imams and thus sayings of every imam are 
directions of Allah Taala and thus should be funda- 
mental legislations and not subordinate to Quraan or 
Ahadis-e-Rasoolul-lah Sallal-laho-alaihe-wasallam and 
cannot be Fiqah according to terminology of Islamic 
Jurisprudence. This fact finds force from the 
fundamental principle of Fiqh-e-Jaf ria , that a dead 
Imam is not to be followed and that every successive 
X»» U N«.^ te&h | Sn to^^.brg g «t., a.and or 


rescind the rules settled by previous Imams. That 
according to Fiqh-e-Jaf ria the Ahadis of Rasoolullah 
Sallal-laho-alaihe-wasallam are not the only bindings 
basis for this systems- Photostat copies of pages 
from Asool'-e-Kaf i, are attached which contains the 
above principles. Similarly according to Fiqh-e- 
Jafria the technical wood of Islamic Jurisprudence, 
'Sunnah' is not restricted to doings 'Afaal' of 
Mohamxnad-e-Mustafa, Sallal-laho-alaihe-wasallam, but 
it is extended to 14 Imams by the Isna-Asharis while 
even to Hazir Imam by other sets. It thus becomes 
well manifest that the rules of Fiqh-e-Jaf ria are not 
based on Sunnat-e-Rasool Sallal-laho-alaihe-wasallam. 

(E) Not only this but the Fiqh-e-Jafria is not 
based on even Quraan-e-Pak. How?. . . . Asool-e-Kaf i 
says that all revelations (Wahi) were narrated* by the 
Nabi-e-Karim, Sallal-laho-alaihe-wasallam to, Hazrat 
Ali Razl-allaho-anhdm. (Page 69, 209, 66, 283, 284 
etc.)* Thus the real and complete Quraan-e-Pak, 
according to Fiqh-e-Jaf r ia 7 was with Hazrat Ali 
Razi-allaho-anhAm and with nobody else, which he only 
once brought before public in presence of Hazrat Abu 
Bakar Razi-allaho Anhdm. But according to faith of 
Fiqh-e-Jafria it contained some narrations about the 
evils of Ansar as well as Muhajirs as such the Ashab- 
e-Kibar # including Hazrat Abu Bakar Razi-allaho-anhfrm 
refused to accept it and Hazrat Ali Razi-allaho-anhim 
took it back saying, 'now you will never be able to 
see this Mashaf, And thereafter he kept it secret 
and it secretly travelled from one Imam to another 
Imam till the Ust Imam took it with him in cave 
(Ghar) saying that it will be revealed to public only 
on his return from long disappearance fGhaibat-e- 
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contents has no Quraanic basis. As such according to 
Fiqh-e-Jafria the present Quraan-e-Pak of 30 paras, 
prevalent in world and believed by the Muslim world 
as complete, and free from any sort of mutilation, 
abrogation or addition is not the real Quraan-e-PaX 
which was sent by Allah Taala. According to folio* 
wers of Fiqh-e-Jaf ria the real Quraan are two one 
Sahif a-e-Ali , dictated by Rasoolul-lah Sallal-laho- 
alaihe-wasallam and written by Hazrat All Razi- 
allaho-anhdm (Page 66 and 69) and another which 
contains Wahis brought by Hazrat Jibreel Alai-his 
Salam to Hazrat Fatitna Razi-allaho-anha and recorded 
by Hazrat Ali Razi -allaho-anhdm. (Page 60, 283, 293, 
294 to 397 etc.). As a natural consequence of this 
theory it is ruled in Asool-e-Kafi by Iraamim, and 
according to follower of that faith^with the direct 
revelation of Allah-Taaia that the present book of 
Quraan-e-Pak Iq incomplete, abrogated, mutilated and 
truncated, (Pages 557 to 574 etc.)- Thus it needs 
no further proof that the rules of Fiqh-e-Jafria are 
not based on the Quraan, which the entire Islamic 
world believes to be complete, free from any sort of 
mutilation, abrogation. Thus according to faith, 
decision and believes of entire Ummat-e-Muslima, 
Fiqh-e-Jafria is not based on Quraan or Sunnah as 
defined by it. It may be Fiqah or any religion but 
not of Islam. 

<F) According to this authentic book and fundamen- 
tal book of Fiqh-e-Jafria, the fundamentals of Islam 
are: 


(1) Concealment of religion (Katman) . That is to 
say it is ftmdamental obligation of this Fiqah that 
the pr**ci P lg^E^^ not be 


disclosed to public, particular^ to non-Shias. 
(Pages 239 to 248 ot^fbX* 2). The difficulty in 
concealment was that some explanation had to be 
advanced to non-Shias because it was not possible to 
tell them frankly that Islam was being concealed from 
lh<m as it was confined to Shias. For this, Iraamaen 
allowed their followers to tell a lie by way of 
Taqiya. In Asool-e~Kafi it is said that even Imameen 
made false statements to public by way of Taqiya and 
that Taqiya is the thing most liked by Allah-Taala. 
(Pages rrom 239 to 24S of Vol. 2). 

(J) Due to fundamentals of Katman and Taqiya the 
entire Muslim world (excluding followers of Fiqh- 
e-Jafria) remained ignorant of books, principles, and 
faith of this Fiqah and still it is very difficult to 
lay hand on these books and get knowledge of fundamen- 
tals of this Fiqah and this way the followers of this 
Fiqah were and are being considered as a seCf of 
Islam, while in contradictions of fundamentals and 
principles of Islam the fundamentals of this Fiqah 
are: 

(2) Tabarra: Accusation and abusing of 
all Ashab-e-Rasool Sallal-laho-alaihe- 
wasallam. Even the Oevine guided Ahadis 
contained in Asool-e-Kafi contain this 
fundamental: 


ij Page 59. 'Allah laanat kare Abu 
Kanifa per* (Naooz-o-billah) , 


ii) Asle-Kitak, 
and Aimma 
refers to 
(Page 595) . 


means Amirul Momeneen 
and by *Mutashabehat 1 
fulan, fulan, fulan. 
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Hote: in old books in place of 
words fulan, fulan and fulan 
the names of Hazrat Abubakar, 
Hazrat Ulnar Farooq and Hazrat 
Usman Razi-allaho-anhuma were 
printed. 

iii} *Jo log iman laae phir kafir ho 
ga-a and phir iman la-a aur phir 
kufar vo ziadah kiya to inXi tauba 
hargiz qabool na hogi. 1^™ Jafar 
Sadiq ne farmaya yeh ayat fulan, 
fulan, fulan Ice bare main nazil 
ho-i hai. (Note ibid) Page 564 and 
similarly contents of pages 565 , 
573, 579 etc. etc. 

All non-shi a are Kafir and Mushrik. Hot 
only Muslim, but Momin are followers of 
Fiqh-e-Jafria and the rest of the Muslim 
world are Kafir and Mushrik* Even about 
Ashab-e-Rasool the faith of Fiqh-e-Jaf ria 
is that nearly all Ashab, except a few 
had become Kafir and Mushrik. According 
to Fiqh-e-Jafria Zakat is to be given 
only to a Momin and only followers of 
Fiqh-e-Jafria are Momin as such according 
their faith Zakat will not be paid if 
given to any non Shia. Even according to 
Hadis Fiqh-e-Jafria says it is reliable 
only if all its narrators, (Ravian) are 
Shias, and those too Isna-Ashari. this 
fundamental of Fiqh-e-Jafria was laid 
down even when there was birth of 
Friqa-e-Isna-Asharia. (Page 17 of newly 
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(3) 


Faith that Allah Taala also forgets and 
commits mistake, ' Bida 1 . 


(4) Tagiva . Making a false statement for 

concealment of shia religion 
from Nasbis [Sunn is) and 
other non-shias. 

(5} Terrorism* Killing- of members of oppo- 
site sets. Imam Hasan-bin- 
saba is said to be the hero 
of this Fariza-e-mazhabi. 

2. From whatever stated above it need no emphasis that 
Fiqh-e-Jafria may be code of rules and laws claim to be 
Islamic but are not according to Quraan and Sunnah as 
defined by the Islamic world and as such is not a recog- 
nized Fiqah of Islam and the officers of Government have 
not only acted without jurisdiction but mischievously and 
in malafide and this why they did not issue any public 
notification but issued secret instructions under 
confidential circular r which was always kept beyond the 
reach, of public * and the undersigned counsel for the 
Petitioner could not lay hand on it inspite of his best 
efforts and it came to light only when produced before 
this Honourable Court in this case. The instruction • of 
Government that the followers of Fiqh-e-Jaf ria be allowed 
exemption immediately on filing of prescribed affidavit 
while the affidavits of followers of other Fiqahs be sent 
to Zakat Administration (perhaps for keeping them in cold 
storage). it also appears that it was a well planned 
conspiracy against the Muslims of Pakistan, because the 
officers of government agencies concerned and Banks 
frequently advised non-followers of Fiqh-e-Jafria to 
submit false statements- dec lariqg.. them to be followers of 


itaxemencs, declaring.. them to be *ol 
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Fiqh-e-Jafria with the result that according to well 
Informed sources out of the total affidavits filed for 
exemption from compulsory deduction or Zakat during 19 B9 
only ton percent were filed by the real followers of 
Piqh-e-Jafria and none of the Government agencies, 
including Respondents referred any case to Federal Shariat 
Court under provisions of sub-Section (3-A) of Section 1 
of Zakat and Ushr Ordinance 1960, The undersigned counsel 
for the Petitioner was himself advised by the N.I.T. 
officers and officers of Habib BanX where he had his 
account to fill up false affidavit and was assured that 
according to Government policy no affidavit is to be 
challenged if filed on the ground of Fiqh-e-Jaf ria. But 
when he refused to change his religion and filed a declara- 
tion in Habib Bank, K.M.C Branch claiming exemption on 
the ground of being follower of Fiqh-e-Hanaf iya It was not 
accepted . 

REFUSAL OF RESPONDENTS TO ACCEPT AFFIDAVIT OF PETITIONER 
AND ALLOW EXEMPTION AS WELL AS THE GRANT OF EXEMPTION TO 
FOLLOWERS OF FIQH-E-JAFRIA AS A SECT BY RESPONDENTS IS 
UNLAWFUL AND WITHOUT JURISDICTION. 

As explained before this Honourable court the lang- 
uage of the provision of law is very clear un-ambiguous 
and the intent of legislature is well manifest that the 
exemption is granted to followers of all recognized Fiqahs 
of Islam. The refusal of exemption to followers of Fiqh- 
e-Hanafiya is another mischief to create an Impression in 
the minds of Muslims that the Fiqh-e-Hanaf iya is not a 
recognized Fiqah of Islam and the only recognised Fiqh- 
e-Ielam is Piqh-e-Jafria. If the legislature would have 
desired to restrict this exemption only to the followers 
of Fiqh-e-Jafria it would have inserted a very simple 
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"That followers of FLqh-e-Jaf ria are exempted from 
compulsory deduction of Zakat at source" 

as it has laid down with regard to non-muslims. 

OBLIGATION ACCORDING TO FIQH- E-KANAF I Y A AND THE FAITH OF 
PETITION*; *t^X 

\ 

It is respectfully submitted that under the provi- 
sions of law no Zakat deducting agency is empowered to 
question any Affidavit and to refuse exemption to any 
applicant for exemption. The only power granted in this 
respect is of general nature and any person can challenge 
any individual affidavit/declaration, before Federal 
Sharlat Court under sub-section (3 -A) of Section I of the 
said Ordinance. However as directed and desire by thin 
Honourable court submissions are hereby made on the issue 
that according to Fiqh-e-Hanaf iya and the faith of the 
Petitioner the present system introduced by the Govern- 
ment, the Petitioner is not obliged to pay Zakat to this 
system: 

1. According to Fiqh-e-Hanaf i Zakats are of two kind. 
One on Amwal-e-Zahira and another on Amwal-e-Batina such 
as Gold, Silver and other wealth which can easily by 
concealed from others. Only Imam-e-Adil has a right to 
compulsorily recover zakat and that too on Amwal-e-Zahira 
only. Even Imam-e-Adil has not been empowered by islam to 
recover by force Zakat on Amwal-e-Batina . 

2. Government of Pakistan cannot be termed as Saleh 
Government. In islamic country and under an Islami 
Government a non-muslim has not to be appointed as 
Administrator in any capacity in general and in Zakat 
organization in particular. The fundamental of Islami 
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Riyasat is that Is Ion will be offered to All non-muslims. 
Those who accept will become brother muslims and those who 
refuse to embrace Islam will be asked to leave the Islami 
Riyasat and take shelter somewhere else. Those who 
desired to remain non-muslim and stay in an Islami Riyasat 
will be asked to undertake to abide by all public laws of 
Riyasat, ^not to propagate against Islam, not to try to 
covert any Muslim from Islam, not to use force to restrain 
any person fjtrom becoming Muslim and also to become agree- 
able to pay Jatia for safety and protection provided to 
them by Islami Riyasat and they will be allowed to stay 
within the Riyasat as 'ZIMMI" only and not as a full 
fledged members of Islami Riyasat and as such will have no 
right to participate in administration of Islami Riyasat. 
But in Pakistan Government and its sub-organisations tha 
non-muslims are occupying prominent positions in adminis- 
tration. As such this Government is not entitled to 
recover zakat from Muslims, even on Amwal-e-Zafcira. 

3- Pakistan Lf not a Muslim State or Rivaaat-. a Muslim 
Riyasat is that where the supreme source of law is Quraan 
and Sunnah by virtue of its being commandment of Allah 
Taala and not by grant of people ■ in Pakistan Quraan and 
Sunnah is not supreme source of law but man-made constitu- 
tion is the supreme source of law* The courts of law can 
only interpret constitutional provisions bvt even the 
highest court of country cannot abrogate or declare ille- 
gal any provision of Constitution even if it may be in 
clear contradiction of Quraan or Sunnah because tha very 
existence of a Judge is under the Constitution and he gets 
power from it. While on the other hand any Rule of 
Shariat-e~Islami, if in contradiction or not allowed by 
the constitution shall 7 ' *be enforceable by any Judge, 
however high he may be. Our courts are empowered to 
implement Islafyflfa^!^^^ by the 


people of Pakistan through their representative or sole 
self-made representative^ but not more than that. It 
clearly means that in Pakistan Quraan and Sunnah is 
subordinate to aan-mado constitution. The Government of 
such a country has no power under Quraan and Sunnah to 
recover Zakat and if by force Zakat is deducted it shall 
be a tax and Zakat will" duly paid by the Saheb-e- 
Hi sab. in this regard it is most respectfully submitted 
that the provision of our Constitution under Article 227 
that "ALL EXISTING LAWS SHALL BE BROUGHT IK CONFORMITY 
WITH THE INJUNCTIONS OF ISLAM AS LAID DOWN IN THE HOLY 
QURAAN AND SUNNAH", Provisions of Article 2, that ISLAM 
SHALL BE THE STATE RELIGION OF PAKISTAN, has become 
unislamic and lost Its force by addition of explanation 
that Quraan and Sunnah shall mean the Quraan and Sunnah as 
interpreted by the Sect. This proviso is also mischievous 
like the provision under discussion of the Zakat Ordi- 
nance, The very acceptance of sets and sub-sets in Islam 
(Firqas) and encouragement of sectarianism (Firqa-bandi) 
is clearly against Quraan and Sunnah* Secondly in the 
light of whatever explained hereinabove it has given wast 
powers to followers of Fiqh-e-Jafria to refute and deny 
the book of Quraan accepted and believed by the entire 
Husllm World as authentic, correct Kalam-e-Elahi and say 
according to their belief^ that the real Quraan is with 
Inam Mehdi that is Mashaf-e-Ali and Mashaf-e-Patima and 
not this book of Quraan, which they in their private talk 
call as Usmani Quraan, Similarly according to them Sunnah 
is not confined only to sayings and doings (Qaol and fael) 
of Khataman-Nabeen, Sallal-laho-alaihe-wasallam but of 14 
Imams and according to others of even Hazir Imam and thus 
way have been given to two divergent religions and faith 
in Pakistan. As such this said provisions are only a 
camouflage to deceive Muslims in general for the benefit 
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4* There are other grounds also such as:- 

(a) NIT Is a trustee Amanatdar end its deduction of 
zakat and payment to Zakat agency is Khiyanat 
in Amanat and not deduction of Zakat. 

(b) Deposits with Banks etc. are Amwal~e-Batina and 
no Zakat can coinpulsorily be deducted from 
these deposits P in trust as savings* 

*v (c) Zakat fund is utilised for the purposes not 
allowed by Islam and amounts are paid even of 
Ismailles, who do not pay Zakat and other 
followers of Fiqh-e-Jaf ria, who on one hand 
claim exemption so that their money may not go 
to non-shias and on the other hand not only 
actively partake in administration of Zakat 
Fund but receive zakat and drive other 
benefits. 

(d) Workers for Zakat (Uramal-e- Zakat) are entitled 
to receive from Zakat, like Fugara and Masakeen, 
which means they are entitled only to receive 
subsistence allowance. But in the present 
system they receive handsome salaries , allowan- 
ces, advances, and other fringed benefits like 
other Government Servants^ "fhis is gross misuse 
of Zakat Fund meant for Fuqara and Masakeen. 

(e) Zakat fund is lavishly used for decoration of 
offices and luxuries of officers. 

(f) Every day instances come to light of embezzle- 
ment of Zakat Fund and misuse of it in the 
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Detailed references f ron books of Fiqh-o-Hanaf iya am 
submitted herewith on all the pointed end other points 
which according to faith of Petitioner aakos her believe 
that she Is not obliged according to Fiqh-e-Hanaf lya and 
her faith to pay Zaket in the SaJcat Fund founded by the 
Government . 


KARACHI: 

DATED; 4~«~1991. 


(MOHAMMAD ASAP- KUSAIM) 
ADVOCATE 
CO OUSEL FOR THE PETITIONER 
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BY 


con, 


2N THE HIGH COURT OF SINDH AT KARACHI 
CONST. PETITION NO* D-lOfl/1990. 


Kiss. Farrana Asar # # 

O/o Mr. Mohammad Asar Husain, 

Muslim, adult, residing 

at 2/3-P/P.E.C.H.S. , hi^i.^mr 
Karachi-2*. Petitioner 


Versus 


1. M/s. National Investment Trust 
through its Managing Director 
as statutory body, under the control 
of Federation of Pakistan having 
its Registered office at 
National Bank Building, 
1*1. Chundrigar Road, 
Karachi . 


2, M/s. national Bank of Pakistan Ltd, 
through its President 
as statutory body directly 
under the control of Federation 
of Pakistan and supervising the 
management and policies of 
Respondent Mo. 1 as its Managing Trustee, 
having its Registered Office at 
national Bank Building, 
I.I. Chundrigar Road, 
Karachi. 


3, Islamic Republic of Pakistan 
through the Secretary 
Ministry of Finance, 

Islamabad. Respondents 


JUD GHENT 


Date of Hearing: 26-3-1991. 

Appellant/ Petitioner: Mr. Mohammed Asar Husain, Advocate. 

Respondent No. 1 through Mr. Akhtar Mahmood, Advocate, 

Respondent No. 2 through Mr. sultan Ahmed shaikh. 

Advocate, 

Respondent No. 3 Mr. Naaemur Rehman Standing Counsel for 
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SY£D ABDUR Rahman j.- This is a petition under Article 
199 of the Constitution of Islamic Republic of Pakistan. 


2. The Petitioner is holder of 6,720 N.I.T. Units. She 
is a Hanafi Muslim. On 27-6-1989 she filed a declaration 
duly sworn in the prescribed manner as required by First 
Proviso to sub-section (3) of Section 1 of Zakat and Ushr 
Ordinance, 1980 for exemption from compulsory deduction of 
Zakat on the abovesaid holdings of N.I.T, Units. Respon- 
dent No. l informed the Petitioner vide letter dated 
3-7-1989 that as the Affidavit was not "executed before 30 
days of the valuation date, therefore, they were not in a 
position to mark her holdings as NDZ Account for the year 
1989, but would do so for 1990, Later on Respondent No. l 
changed its mind and by letter dated 5-9-1989 refused to 
allow her request for marking her Account as NDZ on the 
ground that the Petitioner was follower of Fiqh-e- 
Hanaf iya. This gave an impression to the Petitioner that 
perhaps, inter-alia, Fiqh-e-Hanaf iya was not one of the 
recognized riqhs of Islam, This refusal, according to the 
Petitioner, is malafide, illegal, mischievous and contrary 
to the provisions of Zakat and Ushr Ordinance. Hence this 
petition with the following prayers: - 

1. Declare that Fiqh-e-Hanaf iya is one of the only 
four recognized Fiqh-e-Islam and its followers are 
not debarred from the exemption allowed under First 
Proviso to sub-section (3) of Section 1 of Zakat and 
Ushr Ordinance, 1980. 

2. Declare that in the Zakat and Ushr Ordinance, 
1980 there has not been granted any specific exemp- 
tion to the followers of the alleged Fiqh-e-Hanaf iya 
and the statement of Respondent No. 1 contained in 
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J. Issue writ of command directing the Respon- 
dents, jointly and severally, to accept the 
declaration of the Petitioner and mark her holdings 
of N . X *T. Units as Non-Deduction of Zakat Account. 

4, Issue Writ of command directing the Respondent 
to withdraw the said statement by intimation of all 
the Registered purchasers of N.I.T. Units. 

5* Grant any other or further relief or reliefs 
which this Honourable Court may deem fit or proper in 
the circumstances of the case." 

3. Counter-Affidavit of Kabeer A, Oureshi, secretary of 
Respondent No, (N.I.T.) was filed wherein he admitted the 
averments made in the petition. He asserted that since 
the declaration made by the Petitioner indicated that she 
was professing Hanafi faith, as such the proviso to sub- 
section (3) of Section 1 of Zakat and Ushr Ordinance, 19B0 
was not attracted in her case. According to the deponent 
all Muslims were bound to pay zakat, but according to 
Fiqh-e-Hanafiya, there is no Zakat on cash which includes 
investments/savings etc. This facility is therefore avail- 
able only to Fiqh-e-Hanaf iya. The Petitioner being a 
follower of Flqh-e-Hanaf iya was not entitled to be placed 
under category filling under NDZ- Copies of Circulars 
dated 21-2-1983 and 26-3-1983 issued by Administrator 
General zakat. Government of Pakistan, Islamabad, were 
filed alongwith the Affidavit, It was, however admitted 
that Figh-e-Hanaf iya was recognised alongwith the other 
three schools of thoughts of sunnis. Hence the peti- 
tioner's impression that her declaration was rejected due 
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J. Issue writ of command directing the Respon- 
dents, jointly and severally, to accept the 
declaration of the Petitioner and mark her holdings 
of n . 1 *T. Units as Non-Deduction of Zakat Account. 

4, Issue Writ of command directing the Respondent 
to withdraw the said statement by intimation of all 
the Registered purchasers of N.I.T. Units. 

5* Grant any other or further relief or reliefs 
which this Honourable Court may deem fit or proper in 
the circumstances of the case." 

3. Counter-Affidavit of Kabeer A, Oureshi, secretary of 
Respondent No, (N.I.T.) was filed wherein he admitted the 
averments made in the petition. He asserted that since 
the declaration made by the Petitioner indicated that she 
was professing Hanafi faith, as such the proviso to sub- 
section (3) of Section 1 of Zakat and Ushr Ordinance, 19B0 
was not attracted in her case. According to the deponent 
all Muslims were bound to pay zakat, but according to 
Fiqh-e-Hanafiya, there is no Zakat on cash which includes 
investments/savings etc. This facility is therefore avail- 
able only to Fiqh-e-Hanaf iya. The Petitioner being a 
follower of Flqh-e-Hanaf iya was not entitled to be placed 
under category filling under NDZ. Copies of Circulars 
dated 21-2-1983 and 26-3-1983 issued by Administrator 
General zakat. Government of Pakistan, Islamabad, were 
filed alongwith the Affidavit, It was, however admitted 
that Figh-e-Hanaf iya was recognised alongwith the other 
three schools of thoughts of sunnis. Hence the peti- 
tioner's impression that her declaration was rejected due 

www.muhammadilibrary.com 


4. On behalf of Respondent No, 2, Mrs. Niger Fatiraa, an 
Officer end General Attorney of National Bank of Pakistan 
filed Counter Affidavit to the same effect. 


5. We have heard Mr. Mohammad Asar Husain, Advocate for 
the Petitioner, Mr. Akhtar Mehmood, Advocate for Respon- 
dent No* fcL^N.I.T. } , Mr. Sultan Ahmad Shaikh, Advocate 
for Respondent No. 2 (National Bank of Pakistan) and 
Mr. Naeem-ur-Rahman, Standing Counsel. 


Sub-Section {3) of Section 1 of Zati£t and Ushr 
Ordinance, I960 reads as under:- 

"(3) In respect of the person who may believe that 
the whole or any part of the recoveries effected from 
him in the manner laid down in this Ordinance are not 
according to his belief, such recoveries shall never- 
theless be made, but shall be deemed to be contribu- 
tion to Zakat Fund on the part of that person: 

Provided that no Zakat or Ushr shall be charged 
or collected on compulsory basis in respect of assets 
or the produce of a person, who within the period of 
three months preceding the Valuation Date (or, in the 
case of first Zakat year, three months preceding 
Deduction Date) files with the Deduction Agency or 
with the Local Committee in the case of Ushr, a decla- 
ration in the prescribed form sworn by him before the 
magistrate, an Oath Commissioner, a notary public or 
any other person authorized to administer oath, in 
the presence of two witnesses, who identity him, to 
the effect that he is a Muslim and a follower of one 
of the recognized fiqhs, which he shall specify in 
the declaration, and that his faith and the said fiqh 




do not oblige 
WWW, 



om 


any part of 


Zakat or Ushr in the manner laid down in this 
Ordinance: 


Provided further that, where for any reason 
Zakat or Ushr is collected on compulsory basis from 
such a person and he does not wish to leave it in the 
Zakat Fund as sadaqah or Khairat in the name of Allah 
as a manifestation of the unity of the Ummah and 
claims refund, on the basis of a declaration as 
aforesaid filed by him within the period specified in 
the first proviso or within such further period as 
may be prescribed, the amount so collected shall be 
refunded to him in the prescribed manner . " 

The plain reading of sub-section (3> of Section 1 
makes it quite clear that no Zakat shall be charged or 
collected on compulsory basis in respect of the assets of 
a Muslim, who follows a recognized Fiqh, if he files the 
requisite declaration within prescribed period. Sub- 
Section (3-A) of Section 1 of the Ordinance reads as 
under I - 


"(3-A) The Federal Shariat Court may, on the 

application of any person, decide the question 
whether a declaration such as is referred to in the 
first or second proviso to sub-section (3) made by 
any person is valid according to the fiqh he 
professes to follow; and, if the Federal Shariat 
Court decides that the declaration is not valid, such 
person shall, without prejudice to any other action 
that may be taken against him under any other law, be 
liable to pay Zakat or Ushr, as the case may be, in 
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Bare reading of sub-section (3-A> makes it quite 
clear that the validity or invalidity of the declaration 
filed under the proviso to sub-section (3) of Section 1 of 
the Ordinance can be decided only by the Federal Shariat 
Court. 

7. A perusal of above provisions of Zakat and Ushr 
Ordinance make it quite clear that any person r vho files a 
declaration in the prescribed wanner that he is a Huslin 
and follows a recognized Fiqh and claims that his faith 
and the said Fiqh do not oblige him to pay the whole or 
any part of Zakat, shall be exempted from compulsory 
deduction or collection of Zakat. Ho provision of Zakat 
and Ushr Ordinance or Zakat (Deduction and Refund) Rules, 
19B1, which provides to the contrary was brought to our 
notice by the learned Advocates appearing for the 
Respondents. The only authority, therefore, which can 
adjudge such a declaration as invalid is Federal Shariat 
Court. It is not the case or the HespomJents chat any 
such decision was given by the Federal Shariat Court in 
respect of the declaration filed by the Petitioner or 
generally in respect of persons belonging to Fiqh-e- 
Hanafiya. On going through the Zakat fr Ushr Ordinance 
we came across Section 24 which empowers the Federal 
Government to exempt by Notification in the Official 
Gazette any specified class of cases or persons from 
payment of compulsory levy of Zakat and Ushr with consul- 
tation of council of Islamic Ideology, Thie Section does 
not authorise the Federal Government to declare that 
persons belonging to Fiqh-e-Hanaf iya or for that matter 
any other recognized Fiqh were nfit exempt from payment of 
compulsory levy of Zakat and Ushr. In this connection it 
may also be stated that it is not contended on behalf of 
the Respondent that any such notification in exercise of 
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were taken through the Zakat (Deduction and Refund) Rules, 
1981- Sub-rule (1) of Rule-2Q thereof reads as under: - 

"20. Zakat not be deducted in respect of the assets 
of a person claiming exemption on grounds of faith 
and fiqh.-*v^ 

(1) Zakat shall not be deducted in respect of a 
person claiming exemption from deduction on grounds 
of faith and fiqh under the first proviso to sub- 
section (3) of Section 1 of the Ordinance, provided 
he files with the too a declaration on CZ-50 or on 
attested true copy thereof within a period not less 
than thirty days preceding the Valuation Date." 

Hence it is clear that even this rule does not provide 
that a Muslim belonging to Fiqh-e-Hanaf iya could not claim 
exemption from compulsory deduction of Zakat. 

8. The mainstay of the Respondents* case, as disclosed 
in the Counter Affidavits and arguments were the two 
letters , photostat copies of which have been filed 
alongwith the Counter Affidavit of the Respondents. The 
first letter is Annexura H A/l h . It is narked as 
Confidential. It reads as under 


"GOVERNMENT OP PAKISTAN 
MINISTRY OF FINANCE 
CENTRAL ZAKAT ADMINISTRATION 


Confidential 


No. 879 C£ 2B (fi) 92-Naz imuddin Road, F-8/4, 

Islamabad, 21 February, 198 3. 
07 March. 

The President, - 

National Dank of Pakistan, 

Trustee of the National Investment 

Trust Wing, (National Bank of Pakistan 

Trustee wing, Head Office) , 

I.I. Chundrigar Road, Post Box No . 49 36, 

Karachi* www.muhammadihbrary.com 


Subject: Claims for Exemption on Grounds of Faith and 
Figfi .Casffl. .PBtittctjftTL qf ZaKit-ftt-Sgyrce r 

Under the first proviso to sub-section <3) of Section 
1 of the zakat end Ushr Ordinance, 1980, a person can 
claim exemption from tha deduction of Zakat at source, in 
respect of bis Zakatable assets, if he files a declaration 
in the prescribed form (cz-50) in the manner prescribed in 
the proviso to the effect that he is a follower of one of 
the recognized fiqhs namely"- 


1. Fiqh Hanafi; 

2. Fiqh Shafai; 

3. Fiqh Maliki; 

4. Fiqh Hambali; and 

5. Fiqh-e-Jaf ria # 


and that his faith and fiqh do not oblige him to pay Zakat 
wholly or partially in the manner laid down in the said 
Ordinance. 


2. In this connection, the following guidelines are laid 
town: 

(a) Declaration filed by any one professing to 
-follow a Fiqh other than the five specified above, 
may be ignored; 

(b) Declaration filed by a person professing to 

follow Fiqh-e-Jafria, may be accepted, subject to the 

fulfillment of the usual condition and observance of 

the prescribed procedure 
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(c) Declaration filed by a person professing to fol- 
low any of the a fore-Bent ioned four recognized Fiqhs, 
other than Fiqh-e-Jaf ria, nay be referred to this 
Administration. 


Sd/- 

fS. Athar Mahmud) 
Deputy Administrator-General Zakat 
Phone: 51196." 

The second letter is Annexure M A2" , It reads as under :- 

♦•GOVERNMENT Of PAKISTAN 
MINISTRY OF FINANCE 
CENTRAL ZAKAT ADMINISTRATION 

No. 1017 CE 28 (6) 92-Nazimuddin Road, F-8/4, 

Islamabad, 26 March, 19B3. 

The President, 

National Bank of Pakistan! 

Trustee of the National Investment 

Trust Wing, (National Bank of Pakistan 

Trustee wing. Head Office), 

I.I. Chundrigar Road, 

Post Box NO. 4937, 

Karachi. 


Subject; 



Claims for Exemption on Grounds of Faith and 
Fiah from Deduction of Zakat-at-Source . 


Please refer to this Administration's letter 
No. CE 28(6) of 21st February/07th March, 1963 on the 
above subject. 

2. The spelling of word 'Jafaria* at Serial No. 5 
of para 2 may please be amended to read as 'Jafria'. 


3. It is clarified that Fiqh-e-Jaf ria referred to 
at Serial No. 5 of para 1 of the above circular also 
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(a) 

(b) 


Shia Ismailia, 

Shia Bohra, 

Shia Dawoodi Bohra. 


4. If the ZDCA's find some difficulty in deciding 
a case under sub-para (b) of para 2 of Circular Mo. 
CE 26 <$) dated March 7, 198 3 referred to above, they 
may seek advice from this Administration in the 
specific case by sending the original declaration or 

Sd/- (S. Athar Mahraud> 
Deputy Administrator General 
Zakat (Headquarters) Phone: 51196. " 

9. These letters are not purported to have been issued 
in exercise of the powers given by any statute nor have 
they been gazetted. Hence it is clear that these letters 
are mere administrative orders and carry no legal sanctity 
or authority, if these are not in conformity with the law. 
So far as the letter Annexure *A-X» is concerned, it is 
clearly discriminatory to the four schools of Sunnis 
including Hanafi School of thought as it gave the direc- 
tion to accept the declarations filed by the persons 
belonging to Fiqh-e-Jaf rla and to refer the declaration 
filed by Hanafi Muslims to Central Zakat Administration. 
What is worse is that this direction appears to have been 
given to frustrate the declarations of Sunnis by putting 
them in cold storage which is clear from the fact that 
without challenging these declarations before Federal 
Shariat Court, the Respondent No. l on the authority of 
letter Annexure 'A- 1 has rejected the declarations filed 
by the Petitioner, the ground that she is a Hanafi Muslin, 
vide letter dated 5-9-1989 Annexure 'C. Letter Annexure 
'A-2' only purports to include Shia Ismailia, Shia Bohra 
and shia Dawoodi Bohra in Fiqh-e~Jaf ria, and we do not 
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propose to say any thing in this regard* As such there 
did not appear to be any justification with the Respon- 
dents to issue such a discriminatory direction, which is 
also violative of the inalienable fundamental rights to 
being treated in accordance with law, and. of equality 
before law guaranteed under Articles 4 and 25 of the 
Constitution, Letter which is filed by the Petitioner as 
Aruiexure 'C read as under :- 

•NATIONAL INVESTMENT TRUST LIMITED. 


Please refer to our letter No. JSD/ZKT/I3{4)/ 
a9 dated 3-4-1989 on the subject noted above, It 
has been observed that in your declaration dated 
12-6-1989 submitted in respect of non-deduction of 
Zakat on HIT Units, you have declared that you are 
Muslin and follow the Fiqh-e-Hanaf iya. 

In this regard we have advise to you that under 
the provisions of Zakat and Ushr Ordinance 1980, 
Muslims following Fiqeh-e-Hanaf iya are not exempt 
from compulsory deduction of Zakat at source. 


No. ISD/ZKT/13 (4) /89, 


5-9-1989. 


Miss. Farzana Asar, 
3-P, Block-2, 
P*E*CH.S. t 
Karachi- 2 9 . 



NON- DEDUCT I ON OF ZAKAT 
REG. NO, H/13/1157. 
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As such you holding of HIT Units can not be 
exempted from deduction of Zakat on the basis Of 
declaration submitted by you. 

Yours faithfully, 

sd/- 

(sanaullah Beg) 
ISO - I.S.D." 

10. It may be pointed out that Zakat and Ushr Ordinance, 
1980 was promulgated on 20-6-1980. On its promulgation 
objections were raised by certain quarters in respect of 
the provisions thereof. Consequently in order to meet the 
demands of the representatives of shia sect, it was 
proposed in a high level meeting that in sub-sec. (3) of 
Section 1 of the Ordinance a proviso should be inserted to 
the effect that no Zakat and Ushr shall be charged from a 
person, who filed a declaration in the prescribed manner 
that he is a Shia Muslim and a follower of Fiqh-e-Jafria 
and the said Piqh does not oblige him to pay Zakat and 
Ushr in the manner laid down in this Ordinance. When the 
proposed amendment was brought to the notice of the then 
Chairman, Islamic Ideological council, he objected to the 
same on the ground that this concession is discriminatory 
to Hanafi Muslims. The then chairman, Islamic Ideological 
Council summed up his point of view as follows 
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11. Consequently the proviso referred to above was 
Inserted in the present form by Zakat and Ushr (Amendment) 
Ordinance, 1980 (LII of 1980) on 29-10-1980. Reference in 
this connection nay be made to the Report of the Working 
of Islamic Ideological Council for the period beginning 
from 1st January, 1980 and ending with 27th May, 19B1 at 
pages 85 to 87 and onwards. /it is painful to note that on 


one hand Statutory provision was made in Zakat and Ushr 
Ordinance at the suggestion of an august body like Islamic 
Ideological Council which made similar provision for 
followers of all the recognized schools of Muslims for 
claiming exemption from charging or collecting the Zakat 
on compulsory basis, yet on the other hand confidential 
administrative instructions were issued and it was so 
manoeuvred surreptitiously that the declarations filed by 
Shia Muslims were accepted without any hesitation, while 
similar declarations filed by Hanafi Muslims were reject- 
ed, which caused unrest and bitterness amongst Sunnis, who 
form more than 90% of the population of the country. Such 
dis-satisf action was voiced by a number of leading papers 
of the country in the editorials including Daily Jang on 
the manner in which Zakat was being deducted under the 
ordinance. We are, therefore, of the clear view that this 
is not only against the provisions of Zakat and Ushr 
Ordinance, 1980 and the Rules framed thereunder, but is 
also >.n violation of the fundamental rights guaranteed 
under the Constitution. P 


We do not feel any hesitation, in view of the settled 
law and the admission of the Respondents, to hold that, 
inter-alia, Fiqh-e-Hanaf iya is a recognized Fiqh of Islam 
and its followers are not debarred by any provision of the 
Zakat and Ushr Ordinance and any rules framed thereunder 
from claiming exemption from compulsory deduction of Zakat 
under the provisions of sub-sec. (3) of Section 1 of the 
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12. Although no provision in the Zakat and Ushr Ordi- 
nance, 1980 or the rules framed or notification issued 
thereunder was brought to our notice by the Respondents 
which specifically granted exemption to the followers of 
Fiqh-e-Jaf ria, but in view of the fact that the wordings 
of proviso to sub-sec. (3) are general and would include 
every Fiqh which was recognized, therefore, it cannot be 
said that the exemption cannot be granted to them, More- 
over It is a point of academic interest only and has no 
relation to the relief claimed by the Petitioner. The 
relief that she has^ claimed is that her declaration may be 
accepted and her holdings of N.I.T, Units may be marked as 
NDZ. Reference in this connection way be wade to P.L.D. 
196* Lahore 138 (Pakistan Steel Re-Rolling Mills Associa- 
tion vs. Province of West Pakistan J where it was held that 
in writ jurisdiction reliefs claimed have to be construed 
and granted in terms of the prayers made in the petition 
and the Courts are not called upon merely to decide 
question of lav without reference to the relief which is 
sought in the petition. 

13, We are, therefore, of the clear view that the Respon- 
dents had no power or authority to declare as invalid or 
reject the declaration filed by any Hanafi Muslim, if it 
was in the prescribed form and filed within time. This 
jurisdiction being exclusively assigned by the Statute to 
Federal Shariat Court, the Respondents' action of treating 
the Petitioner's declaration as invalid and consequently 
refusing to mark her holdings of N.I.T. as Non-Deduction 
of Zakat Account is illegal, ultra-vires, of no effect and 
a clear violation of law. These are the reasons for our 
short order dated 2 6-3-1991 which is reproduced for the 
sake of convenience as under:* 
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"For reasons to be recorded, we allow this petition 
to the extent that we declare that no Zakat shall be 
charged or collected on compulsory basis in respect 
of assets ofW person, who within the prescribed 
period files *ith the deducting agency a declaration 
in the prescribed form and sworn in the prescribed 
manner to the effect that he is a Muslim and follower 
of one of the recognized Fighs which he shall specify 
in the declaration and that his faith and the said 
Fiqh do not oblige him to pay the whole or any part 
of Zakat in the wanner laid down in Zakat and Ushr 
ordinance, i960 (Ordinance XVIII of B0> . Consequently 
we also declare that confidential directive dated 
21st November/7th Kerch, from the central 

Zakat and Ushr Administrator, Ministry of Finance, 
Government of Pakistan to the President National Ban* 
of Pakistan/Trustee of K,I.T« as well as letter of 
N * I.T. dated 5-9-1989 indicating that Muslims follow- 
ing Fiqh-e-Hanafiya are not exempt from compulsory 
deduction of Zakat at Source are illegal, without 
lawful authority and of no effect. We, tnerefore, 
direct the Respondents to accept the declaration of 
the Petitioner and treat her holding of N.I.T, Units 
as non-deduction of Zakat Account." 


Karachi: ^ „ . 

Syed Abdul Rehman, 

Dated: 29-4-±99l- Judge 


Sd/- 

Husain Adil Khatri 
Judge 
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